
PE1633: Submission from the petitioner 

Thank you for the opportunity to reply to the letter from the Scottish Government. 

Again there appears to be an attempt to use semantics by the government rather 

than try and actually address the issues.  

The reality of the situation is that if the Lord Advocate does not give permission (or 

concurrence), then the courts are unlikely to grant a Bill of Letters. The cases of 

Stewart & Convy v Payne and McQuade & Reilly v Clarke that the Scottish 

government relies upon makes this very point.  The case of J&P Coates Ltd V Brown 

was decided in 1909.  The law has changed significantly from then, and there are no 

reasons why the question of private criminal prosecutions cannot, with adequate 

safeguards similar to the procedures in England and Wales, be considered in a 

reasoned manner.  The current process appears to be designed to ensure control, 

even if this means that it restricts access to justice.   We constantly hear the 

government talking about Scotland being a fairer progressive country and yet access 

to justice is to be based upon the 19th century case law. 

It is not a perception; there is an actual problem in that the health and safety 

executive are applying different policies for different industries in an inconsistent 

manner, and this can be proven by evidence. The recent programmes about 

dementia in football and rugby alone, support this.  

It does sometimes appear to be a standard civil service response to try and make 

anyone who disagrees with a government department seem unreasonable, as 

opposed to actually providing evidence to support the position.  

 The letter of the 28 April 2017 was fundamentally flawed in its understanding of the 

law.  The prosecution of criminal law health and safety law is not reserved, and if the 

Scottish Government do not understand this most basic fact, then perhaps there is a 

bigger issue to be considered.  The Crown Office and Procurator Fiscal 

Service (COPFS) is currently responsible for the prosecution of crime in Scotland 

and not the Health and Safety Executive (HSE) or any other reserved body.  The 

HSE are one of a number of approximately 50 reporting agencies1, which includes 

bodies such as the Solway Shellfish Management Association, The British Potato 

Council, the Farriers Registration Council etc, who can provide a report to the 

COPFS, all of whom appear to have greater trust than the people of Scotland. The 

impression given by the Scottish Government that it is a well thought out process is 

not borne out by the facts. Strictly speaking the HSE are restricted to certain areas 

and local authority health and safety department will produce a report for the 

COPFS.  However, the local authorities are given policy guidance by HSE and as far 

as I can understand it, follow the guidance without question.  Police Scotland have 

confirmed that they can carry out an investigation in to health and safety and 

produce a report to the COPFS. Police Scotland has adopted a policy whereby they 

will not investigate a complaint from the public on a health and safety matter, but 

decline to explain why. As a matter of fact, when there is a workplace fatality it is 

                                                           
1 http://www.copfs.gov.uk/images/Documents/Freedom_of_Information/Foi-Reply-
Attachments/Specialist%20Reporting%20Agencies%20-%20R008646%20.pdf  

http://www.copfs.gov.uk/images/Documents/Freedom_of_Information/Foi-Reply-Attachments/Specialist%20Reporting%20Agencies%20-%20R008646%20.pdf
http://www.copfs.gov.uk/images/Documents/Freedom_of_Information/Foi-Reply-Attachments/Specialist%20Reporting%20Agencies%20-%20R008646%20.pdf


Police Scotland who take the lead, and the HSE are secondary.  The Lord Advocate 

can instruct the police to produce a report on any matter.  

If you consider the Animal Health and Welfare (Scotland) Act 2006, as matters 

currently stand, a private charity the SSPCA, which relies on donations for funding, 

has the de facto control over a significant aspect of animal welfare in Scotland.  If the 

SSPCA decide not to produce a report there is no real alternative at the moment.  

The Scottish Government has now conceded that it has no plans to even consider 

any changes in the process. There will be no reasoned, impartial debate, no 

gathering of evidence, no consultation.  If people, or animals, are harmed, then 

apparently that will be a price worth paying if it prevents the government having to 

consider its position and accept that there might need to be a re-evaluation of the 

prosecution system as it currently stands.     

 

Bill Alexander 

21 September 2018 


